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UNITED STATES COURT OF APPEALS 
For the Second Circuit 


No. 75-1014 


UNITED STATES OF AMERICA, 
against 


Appellee, 


JOHN J. LYNCH, 


Appellant. 


BRIEF FOR DEFENDANT-APPELLANT 
JOHN J. LYNCH 

Preliminary Statement 

This Brief is submitted in support of defendant- 
appellant's appeal from a judgment of conviction and 
sentence of the defendant, John J. Lynch, entered on 
March 21st, 1975, in the office of the Clerk of Federal 
Court of the Northern District of New York. 

Issues Presented 

1. Should the motion for suppression of the prop¬ 
erty of the defendant seized by the police of the Town 
of Colonie have been granted, and the property seized from 
the defendant suppressed? 
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STATEMENT OF THE CASE 


The defendant was convicted by a trial jury of two 
counts of a three count indictment arising out of an alleged 
ban?-; theft that occurred at the Community State Bank, at 
Schenectady, New York, on June 7, 1974. 

A motion for suppression of certain personal property 
seized by the Town of Colonie Police from the defendant was 
denied by the order and decision of Honorable James T. Foley 
after a lengthy hearing. A motion for the suppression of 
evidence adduced at a lineup at the Albany County Jail was like¬ 
wise denied. At the trial, certain monies, and a rifle seized 
from the defendant on July 6, 1974, were admitted into evidence 
over objection. These items were a substantial part of the 
Government's case. 

The suppression hearing held on the 16th day of October, 
1974 disclosed the following: 

The defendant, John J. Lynch, left a shaving kit 
either outside The Price Chopper on Route 7 in the To;m of 
Colonie or inside the store at about 10:30 P.M. on July 6, 1974. 
Upon discovering the loss, he returned to The Price Chopper 
at about 11 o'clock P.M. The shaving kit, containing money, 
some 22 caliber bullets and sunglasses, had been turned over to 
the store night manager, Andre (jiintos. 

The store night manager testified that he took the 
money out of the shaving lcit and laid it on a checkout counter. 
Apparently at this point the security guard, Murray, recommended 
that the Colonie Police be called. The defendant lynch 
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satisfied the manager that the shaving kit and money were his. 
The manager stated that Lynch further verified all the money 
was there. The manager further testified, "I gave the money to 
him (Lynch)." ( TR - 54). The manager testified that Lynch 
picked the money up and placed it in the shaving kit, with lynch 
holding the shaving kit. The manager could not recall seeing 
lynch walk away with the kit. 

Apparently at this time the Colonie Police had arrived. 
Both Colonie Police Officers testified that after questioning 
lynch he was asked to step outside and Officer Leonard scooped 
up the money and asked Lynch to step outside. Nowhere is there 
any testimony by anyone that custody of the shaving kit and 
money was given to the Police by the officials of the store. 

They simply seized it, if the Police Officers 1 version is to be 
believed. The security officer testified that he was concerned 
over the money, and, after following the Police outside, the 
officer in response to a request for a receipt said, "Ue arc in 
charge now." 

The defendant Lynch testified that after he picked the 
money up from the counter and put it in the shaving kit, he 
retained possession of it until Lt. Ilahn of the Colonie Police 
pulled it from the front seat of Lynch’s automobile. Lt. Hahn 
testified that he did indeed pull the shaving kit containing 
the money from the front seat of Lynch's autc.iobile. 

Therefore, in following the testimony of the store 
manager, the defendant Lynch, and Lt. Hahn, the shaving kit with 
the money therein was given to Lynch by the store manager, 
retained by Lynch, and ultimately removed from Lynch's car by 


Lt. Hahn. 



In following the version of the two Colonie Police 
Officers who arrived at the scene, che money was picked up 
by Officer Leonard from the counter and retained by the 
Police. Even this version, which is contradicted by Lynch, 
the night manager and Lt. Hahn, fails to show at any point 
that the money was turned over to them by store officials or 
the defendant. It was seized. 

In regard to the gun, it was testified by the first two 
Colonie Police Officers that after walking out of the store 
with lynch, they observed his car steaming. The officers 
contend Lynch was asked if they could turn his car off. Lynch 
testified that after lynch mentioned his car was steaming 
and he should go, Officer Leonard, without inquiry, walked 
over and turned it off. 

Officer Leonard testified that as he turned the car 
off, he observed the stock of the gun wedged in the seat. He 
said he pulled it out and identified it as the stock of a 
gun. lie then testified that he observed the end of the 
barrel of a gun sticking out from under a blanket in the back 
seat of lynch’s car. 

Officer Leonard testified that he then asked lynch if 
he could look at the gun. According to Officer Leonard, 

Lynch replied, "If you have to search it, go ahead." 

Officer Leonard, after Lt. Hahn arrived, took Lynch 
into custody for having an "illegal" gun. Leonard signed the 
complaint which was admitted into evidence at the suppression 
hearing. A copy of said information is attached to the 
Appendix. (A - ]j5 ). 
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Officer Leonard measured the gun on the witness stand and 
stated it was 26% inches long. The defendant was charged 
with Section 265.05 of the New York State Penal law. 

Finally, it should be noted that the defendant was 
not suspected of any crime and that the Police questioned 
him as to where he obtained the $1,211.00 found in his shav¬ 
ing kit. There was not a scintilla of evidence that the de¬ 
fendant had committed a crime at the time of the illegal 
seizures or, in fact, that a crime was committed. 

There is further verification that there was no reason¬ 
able cause for seizing the money and the gun in that prior 
to the seizures a radio check of both the person of John J. 
Lynch and his vehicle disclosed to these same policemen that 
John J. Lynch was not wanted by the authorities and his 
vehicle was properly registered to him. 

Review of the testimony of the suppression hearing dis¬ 
closes that when the defendant Lynch demanded his money and 
rifle, Lt. Hahn ordered him placed under arrest and stated 
he was taking custody of the property. (A - 17 ). This 
eliminates the issue of voluntariness to justify the seizure. 
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POINT I 

THE U. S. GOVERNMENT'S CONTENTION ADOPTED BY 

THE TRIAL COURT THAT THE SEIZURES V7ERE LAV7FUL 

BECAUSE THE POLICE HAD PROBABLE CAUSE IS IN¬ 
VALID. 

The U. S. Government contended and the Trial Court 
adopted the theory that the seizures were justified because 
the police had probable cause to arrest even though the so- 
called "weapons charge" was involved. 

In a later point of this Brief, the invalidity of the 
"weapons charge" will be demonstrated. 

The position of the U. S. Government is that even if 
the "weapons charge" was invalid, the police could rely on 
probable cause to justify the seizure of the defendant's prop¬ 
erty. 

First of all, it is submitted that it is not demanded 
of the police that they be constitutional lawyers who can 
ascertain the invalidity of statutes, but it is submitted that 
where a statute is misapplied factually against a citizen 
there is a want of probable cause. 

There is no doubt that where a statute has been sub¬ 
sequently ruled by the Courts to be constitutionally invalid, 
the police have not lost their mantle of probable cause. 

Pierson v. Ray . 386 U.S. 547; U. S, v. Kiltren . 445 F. 2d 287, 
and U. S, v, Darneron . 460 F. 2d 294. 

However, in our instant case there has been no challenge 
made by the defendant to the "weapons charge" on any con¬ 
stitutional basis or upon its invalidity in any manner but 
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simply that it did not apply to the facts as the police found 
them on the night in question. 

If it is held by this Appellate Court that the police 
are not responsible for their own misapplication of statutes 
and making arrests, searches and seizures in consequence thereof, 
then the protection of the Fourth Amendment of the United 
States Constitution has been struck a fatal blow. 

The Trial Court in its decision denying the motion to 
suppress cited Adams v. Williams . 407 U.S. 143; Terry v. Oh io. 

392 U.S. 1, and Chambers v. Maroney . 399 U.S. 42. 

The Williams case was cited for the principle that where 
a policeman lacks probable''cause, he is not required to shrug 
his shoulders and allow a crime to occur or a criminal to escape. 
Review of the Williams case discloses that a police officer, 
acting on a tip from an informer that an individual in a car had 
narcotics and a gun,strapped to his waist, went to the car, 
reached in and pulled the concealed weapon from him and searched 
the car after arresting him on a gun charge. The subsequent 
search disclosed narcotics and another weapon. 

This is far different from our instant case, where the 
money and rifle were not contraband but were seized at the same 
time as the illegal arrest on the "weapons charge”. in our 
instant case there was no indication a crime had been committed. 

In fact the police before the arrest had radio-checked the de¬ 
fendant and his license registration of his automobile, both 
of which inquiries proved negative. 



As there were no facts brought to the mind of the 
police, it is inconceivable that the police were acting as 
prudent men and would come within the purview of the gjJLliams 


case. 
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point ii 

"CONSENT" UAS NO FACTOR Ill THE SEIZURE OF THE 

PROPERTY OF THE DEFENDANT. 

The Trial Court in its decision held that the property 
seized by the police was a result of the voluntary consent of 
the defendant. 

It should be pointed out that the Trial Court appears 
to draw no distinction between a search and a seizure. Even 
if the circumstances surrounding the defendant's initial contact 
with the police amounted to a consent to search his automobile, 
there is nothing in the record to disclose that the defendant 
consented to the seizure of his property at the time of his 
arrest. In fact the opposite is true. As the record discloses 
on page 109 of the transcript of the suppression hearing, 

Lt. Hahn seized his property at the time of the illegal arrest 
in spite of the defendant's pleas to have his property re¬ 
turned. (A - 17 ). 





POINT II 


THE ARREST OF THE DEFENDANT FOR A VIOLATION 
OF NEW YORK PENAL LAW SECTION 265.05 WAS 
VALID SINCE IT WAS BASED ON PROBABLE CAUSE. 

The appellant places great reliance on the 
argument that the seizure of evidence from 
him was unreasonable since the arrest for the 
weapon violation was invalid. He contends that 
the validity of the arrest is dependent on the 
ultimate , proper disposition of the state charge 
i.e. if the charge should be dismissed on legal 
grounds stemming from the length of the weapon 
then the arrest itself is contaminated. This 
notion is erroneous. 

Only probable cause is required to validate 
the arrest. The ultimate outcome of the state 
case is immaterial . This is evidenced by the 
statute under which the police were operating 
in the present case:^. . . 





I 



POINT III 

THE SEIZURE OF THE DEFENDANT * S GUN, HONEY AND 

OTHER PROPERTY WAS ILLEGAL AS THE ARREST WAS 

UNLAWFUL. 

It is beyond dispute that the seizure of defendant’s 
gun, money and other property at the time of his arrest was 
unlawful if the charge which was the basis for his arrest 
was not a crime. The United States Government’s position as 
to the taking of the money under the Personal Property Law of 
the State of New York will be disposed of in a subsequent 
point. 

Contemporaneously with the seizing of the gun and the 
money, the defendant was 'arrested and charged with violation 
of Section 265.05, subdivision 2, of the Penal Law of the 
State of New York. Obviously this was done to justify the 
search and seizure. 

Section 265.05 (2) of the New York State Penal Law is 
set forth as follows: 


"2. Any person who has in his possession any 
firearm which is loaded with ammunition, or who has 
in his possession any firearm and, at the same time, 
has in his possession a quantity of ammunition 
which may be used to discharge such firearm is guilty 
of a class D felony. Such possession shall not, 
except as provided in subdivision three of this 
section, constitute a felony if such possession takes 
place in such person’s home or place of business." 


Though violation of this section is a felony, it was 
changed to a misdemeanor by the arresting officer upon the 
advice of Lt. Hahn with the explanation that this would allow 
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the defendant to 20 home ( TIV - 90). This intriguing tes¬ 
timony demonstrates that the arrest was made to justify the 
seizure of defendant’s property and the withholding of it from 
him. 

More important, however, is that violation of Section 
265.05(2) is determined by the definition of the word "firearm" 
os defined by Section 265.00 (3) of the Hew York State Penal 
Law, which is set forth as follows: 

"3. * Firearm r means any pistol, revolver, 

sawed-off shotgun or other firearm of a size 
which may be concealed on the person." 

The Courts of the State of New York have explicitly 
ruled on the size of a gun which may be concealed on the person 
and defined as a firearm. It should be noted again that 
Officer Leonard measured the gun seized, and without the de¬ 
tached portion of the stock it measured 26h inches in length1 
First of all, in regard to concealment of firearm 
statutes, Judge Sobel, in People v. P.aso (9 Misc. 2d 739), in 
commenting on the predecessor statute of Sections 260.00 and 
260.05 of the New York State Penal Law, stated at page 740: 

"The gist of the statute is possession, Dut pos¬ 
session is prohibited only with respect to small 
arms ' of a size that may be concealed on the 
person’. Obviously possession of rifles is not 
prohibited by this subdivision." 

This principle has been followed under the new Penal 
Law in the case of People v. Palermo (36 A.D. 2d 565), where 
the Police found a shotgun in a trunk, where the end of the gun 
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had been altered. The barrel measured 18 inches, and the 
Appellate Division, after reciting the language of Judge 
Sobel, concluded that subdivision 3 of Section 265.00 of the 
New York State Penal Law was directed to a type of weapon 
which could be concealed upon the per*son and not to the par¬ 
ticular shotgun in that case. 

In the case of Pconle v. Brian Caffrcy (73 llisc. 2d 
405), the Criminal Court of the City of New York held that 
where the overall length of a 22 gauge rifle was reduced to 
16 inches, it was considered a "firearm 11 within the definition 
of the statute. The Court felt that cw, a rifle could be 
concealed on the person. ^ The obvious distinction was its 
length. 

In the case of People v, Roberts (73 Misc. 2d 500), 
the District Court of Suffolk County, in following People v. 
Palermo (36 A. D. 2d 565), held that a sawed-off shotgun 
whose barrel was 13% inches and whose overall length was 23% 
inches may not be concealed on the person and, therefore, was 
not a "firearm" within the meaning of subdivision 3 of Section 
265.00 of the Penal Law. 

Therefore, in our instant case, where the 22 gauge rifle 
was found to be 26 inches in overall length by the attesting 
officer, it is obvious that the arrest was not lawful, and 
all property seized at the time prior and subsequent to the 
illegal arrest must be suppressed. 
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POINT IV 

TIIE GO VEENl EOT'S ATTEMPT TO JUSTIFY TIIE SEIZURE 

IN SPITE OF TIIE UNIAUFUL ARREST IS FRIVOLOUS. 

The Government has attempted to invoke the "plainview" 
doctrine as & defense to the charges of an unlawful seizure 
of the defendant’s money. 

First of all, the Government contends in its Trial 
Brief that, pursuant to the "plainview" doctrine, the Police 
could lawfully seize the money from the defendant's car once 
they had probable cause to arrest defendant on the weapons 
charge. 

I 

The Government seems to ignore the basic premise that 
where the arrest is unlawful, the seizure that accompanies the 
same is tainted and the property taken is suppressed as 
evidence. Furthermore, the pcopcrly seized was not contraband. 

As pointed out in Point III of this Brief, the arrest on 
the weapons charge is illegal as the gun seized did not come 
under the definition of a "firearm" under the New York State 
Penal Law. 

The Government’s reliance at the suppression hearing on 
Fagundcs v. U, S. (340 F, 2d 6/3) is erroneous. In that case 
the defendant was validly arrested on a driving while intox¬ 
icated charge. Hours later, while seeking to protect the de¬ 
fendant’s car from the elements, a Police Officer noticed 
a bag of money in the back scat. He picked it up and turned 
it over to the Police Chief for safekeeping. Defendant has no 
quarrel with this case as the situation is entirely different. 


In our instant case the money was seized pursuant to 
an unlawful arrest. The cases cited by the Government to 
justify the seizure of the money even with or without the 
"plainview" doctrine are based upon a lawful arrest. 

It is indeed axiomatic that if the charge upon which 
the defendant was arrested was invalid, there obviously is no 
probable cause for the arrest and search and seizure. 

It should also be pointed out that the Government’s 
allegation that some of the seized money was found to have be¬ 
longed to a bard; has no validity in defending the wrongful 
arrest and seizure. An arrest is not justified by what a sub¬ 
sequent search disclosesi (See Henry v. U. S. ,361 U.S. 98; 
Johnson v, U. S . t 333 U.S. 10) 

Again, the seizure of the money from the defendant at 
no time was justified under any exception to the basic rule 
that searches conducted outside the judicial process, without 
prior approval by judge or magistrate, arc per se unreasonable 
under the Fourth Amendment, subject to a few well established 
exceptions. 

Here in our instant case there is no contention by the 
Government that the money was willingly handed over by the de¬ 
fendant, that it was seized in hot pursuit, or that the Police 
knew the money was stolen. It was seized pursuant to an un¬ 
lawful arrest. 

It should be nbted that neither the money, the rifle, 
the glasses, nor the box of bullets was contraband at the time 

i 

of the arrest and, therefore, neither the alleged voluntariness 
of the original search nor the ’'plainview" doctrine would apply. 
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POINT V 

THE SECTION ON THE NEW YORK STATE PENAL CODE, 

265.05 (2), UNDER WHICH THE DEFENDANT WAS 

CHARGED, IS IRREBUTTABLE EVIDENCE THAT TIIE 

COLON IE POLICE KNEW THE SHAVING KIT CONTAINING 

TIIE MONEY, BULLETS AND SUNGLASSES WAS IN THE 

POSSESSION OF THE DEFENDANT• 

In Point III of the Brief it was pointed out that the 
arrest was made based on the rifle, which is not a firearm 
under Section 265.00 of the Penal Law. As the rifle did 
not fit the statutory definition of a ’'firearm", the arrest 
was unlawful. 

However, further review of Section 265.05 (2) of the 
Penal Lav;, which is fully set forth in Point III of this Brief, 
discloses that in order to violate this section not only must 
the accused have a "firearm" but he must have in his pos¬ 
session a quantity of ammunition which may be used to dis¬ 
charge the firearm. 

Review of the testimony at the suppression bearing dis¬ 
closes that the only ammunition found was in the shaving kit 
at the store. 

Therefore, it is obvious that the Colonie Police at 
all times held that the shaving lcit with its contents belonged 
to the defendant, and he, therefore, was charged with viola¬ 
tion of Section 265.05 (2). 

Thereby, by the very charge lodged against the defendant, 
it may be seen that the Police relied on the possession of 
bullets by the defendant. Again, the only evidence of bullets 
presented at the suppression hearing was the finding of bullets 
in the shaving kit, which was not in the car when the rifle 
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was found by police. 


I 
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POINT VI 

THE GOVERNMENT'S BEIATED RELIANCE ON THE NEW 
YORK STATE PERSONAL PROPERTY LAW TO CIRCUMVENT 
THE UNLAWFUL ARREST AND SEIZURE IS ERRONEOUS. 

The Government has now placed reliance on the Personal 
Property law of the State of New York to bypass the unlawful 
arrest and seizure of the defendant's personal property. 

Section 252 (1) of the Personal Property law is set 
forth as follows: 


"1. Except as provided in subdivision five 
of section two hundred fifty-six of this chapter 
or as otherwise prescribed pursuant to section two 
hundred fifty of the general municipal law, any 
person who finds lost property of the value of ten 
dollars or more or comes into possession of 
property of the value of ten dollars or more with 
knowledge that it is lost property or found prop¬ 
erty shall, within ten days after the finding or 
acquisition of possession thereof, either return it 
to the owner or report such finding'or acquisition 
of possession and deposit such property in a police 
station or poTicc~ headquarters of the' city where 
the finding occurred or possession was acquired, or 
if the f inding occurred or possession w as* acquired‘ 
outside a city, in a station or substatio n of the 
state police' or in a police station or police 
headquarters, ind uct ing a sheriff's office, of the 
county, town or village where* the finding occurred 
or possession was' acquired ^' (Underscore' mine) 


As set forth in the statement of facts above, the night 
manager testified he gave the money to the defendant lynch, 
who scooped it up and put it back in the shaving kit. He and 
the defendant Lynch verified that the entire amount was there. 
It is interesting to note at this stage that it is the 
defendant lynch who is concerned over the exact amount still 
being there, as well as the manager. 
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Though there is some discrepancy between the two 
Colonie Police Officers' testimony as to who scooped up the 
money and placed it in the shaving kit, there is none as to 
the fact that the night manager gave the money to Lynch. 

Nowhere in the testimony is there any record that the night 
manager or the security guard gave the shaving kit and money 
to the Colonie Police. Even following the two officers' 
versions, at no point x^as the money deposited x/ith the Police. 
Both Policemen testified to walking outside with Lynch 
because of the crox^d in the store. The security guard said 
when outside and events were developing he asked for a receipt 
and he x-;as told "We arc in charge nox 7 ." Again, noxTherc is 
there a scintilla of evidence that the shaving kit x;as given 
by the store to anyone but Lynch. And, furthermore, this is 
consistent x/ith Lt. Hahn’s testimony that he reached in and 
pulled the shaving kit out of lynch’s car just prior to his 
formal arrest. 

Therefore, it is obvious that what occurred is that, 
through the night manager, the shaving kit and its contents, 
including the monies, were turned over to the defendant lynch 
by The Price Chopper. 

In any event, there is absolutely no evidence that the 
shaving kit and its contents, including the monies, were turned 
over to the Police upon any version of the testimony. There 
is not a scintilla of evidence that the store turned the 
shaving kit with the monies over to the Police. Reliance on 
the lost and found section of the Personal Property Law of the 






19 


State of New York by the Government is a desperate position 
and is in fact ludicrous. 


POINT VII 


ALL SEIZURES MADE 3Y FEDERAL BUREAU OF INVES¬ 
TIGATION AGENTS AFTER THE UNLAWFUL ARREST THERE 
"FRUITS OF THE POISON TREE" AND THE RESULTS 
THEREOF MUST BE SUPPRESSED. 


I 


POINT VIII 


ALL STATEMENTS TAKEN BY FEDERAL BUREAU OF 
INVESTIGATION AGENTS AFTER THE UNLAWFUL ARREST 
WERE "FRUITS OF THE POISON TREE" AND THOUGH 
CONSISTENT WITH INNOCENCE MUST BE SUPPRESSED. 
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CONCLUSION 


TMAT THE ORDER OF THE TRIAL COURT DENYING THE 
SUPPRESSION MOTION BE REVERSED, THAT JUDGMENT 
OF CONVICTION BE SET ASIDE, AND THAT THE UDICT- 
MENT BE DISMISSED. 


Respectfully submitted, 

LYONS AND DUNCAN 
Attorneys for Defendant 
Office & Post Office Address 
100 State Street 
Albany, New York 12207 

Phone: (518) 4632196 
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INDICTMENT 


COUNT I 

THE GRAND JURY CHARGES: 

That on or about the 7th day of June, 1974, at 
Schenectady, in the State and Northern District of New York, 
JOHN J. LYNCH, the defendant herein, knowingly, wilfully, and 
unlawfully, by intimidation, did take from the person and 
presence of Jean Stalpinslci, an employee of the Community Stat 
Bank, 224 State Street, Schenectady, New York, approximately 
$2,750.00 in money belonging to and in the care, custody, con¬ 
trol, management and possession of the said Community State 
Bank, the deposits of which were then insured by the Federal 
Deposit Insurance Corporation. 

In violation of Title 18, United States Code, Section 
2113(a). 

COUNT II 

THE GRAND JURY FURTHER CHARGES: 

That on or about the 7th day of June, 1974, at 
Schenectady, in the State and Northern District of New York, 
JOHN J. LYNCH, the defendant herein, knowingly, wilfully and 
unlawfully did take and carry away, within intent to steal and 
purloin from the Community State Bank, 224 State Street, 
Schenectady, New York, the deposits of which were then insured 
by the Federal Deposit Insurance Corporation, certain money 
aggregating approximately $2,750.00, belonging to and in the 
care, custody, control, management and possession of the said 
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In violation of Title 18, United States Code, Section 
2113(b). 

COUNT III 

TIIE GHAND JUJY FURTHER CHARGES: 

That on or about the 7th day of June, 1974, at 
Schenectady, in the State and Northern District of New York, 
JOHN J. LYNCH, the defendant herein, by intimidation, did take 
from the person and presence of Jean Stalpinski, an employee 
of the Community State Bank, 224 State Street, Schenectady, 

New York, approximately $2,750.00 belonging to and in the care 
custody, control, management and possession of the said 
Community State Bank, the deposits of which were then insured 
by the Federal Deposit Insurance Corporation, and JOIEJ J. 
LYNCH, in committing the aforesaid offense, did assault the 
said Jean Stalpinski and put in jeopardy the life of the said 
Jean Stalpinski by means and use of a dangerous weapon, to wit 
a gun. 

In violation of Title 1 , United States Code, Section 
2113(d). 

A TRUE BILL 
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MEMORANDUM- DEC IS ION AND ORDER 

The defendant is indicted in three separate counts 
for violations of separate sections of the federal Banl: "jobbery 
statute. 18 U.S.C. 2112(a), (b) and (d). Among several 
motions filed in his behalf were a general one for suppres¬ 
sion, and a separate one specifically to suppress any evidence 
adduced at a lineup at the Albany County Jail. The general 
motion to suppress sought an order suppressing and prohibit¬ 
ing the use as evidence of all personal property and state¬ 
ments illegally and unconstitutionally taken from the de¬ 
fendant. There is no description of any personal property. 

A hearing on the motions,was held before me on October 16 and 
17, 1974. The minutes have been transcribed and were 
furnished to me Friday, November 15, 1974. As the transcript 
discloses at the end of the hearing, I denied the motion for 
suppression of the evidence adduced at the lineup on the 
ground there was no showing of impermissible suggestiveness 
or unfairness in the conduct of the lineup (Tr. 250-251). 
Decision was reserved on the motion that in effect raised 
questions of illegal search and seizure or violation of con¬ 
stitutional rights in the taking of oral or written statements 
from the defendant. 

A substantial record was compiled. On the material 
issues involved in the search and seizure and taking of 
statements motion, three Town of Colonie police officers, 
three FBI Agents, a store manager and Security Officer of a 
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Price Chopper Market at Latham, New York, and the defendant 
Lynch testified. The testimony developed the fact that the 
particular items alleged to have been obtained by an un¬ 
reasonable search and seizure prohibited by the Fourth Amend¬ 
ment are the stock portion which had been sawed off from a 
.22 Rifle, the barrel of the rifle itself, and $1,212.00 in 
money and a box or boxes of .22 caliber ammunition. 

The events as in many of these situations when searches, 
seizures and arrests by law enforcement officers take place 
in short periods of time are unusual. The incidents arose 
when the defendant left or lost a leather shaving kit at the 
Price Chopper Market with the substantial amount of money 
($ 1 , 212 . 00 ), sun glasses, and a box with some cartridges in 
it on the night of July 6, 1974, and came back to the super¬ 
market about half or three quarters of an hour later to re¬ 
claim the kit and its contents. It was then that the two 
Colonie Police officers came on the scene, and began question¬ 
ing the defendant at the counter of the store where the 
defendant was making the claim to the store manager that it 
was his money, and the money was being counted out on the 
counter. Shortly thereafter, when people in the store began 
to crowd around and it was about midnight, the two officers 
moved cut into the lighted parking lot where the conversation 
continued with the defendant. Then one of the officers went 
to the defendant's Mercury automobile, 40 or 50 feet away, 
in the parking lot to turn off the motor which the defendant 
had left running when he went into the supermarket. The 
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discovery then occurred, by the officer, that there was a 
stock of a rifle in the passenger front seat of the car, with 
the rifle barrel partially covered by a sheet in the rear 
seat and a box of .22 ammunition there. Then the superior 
of the two Colonic officers arrived, Lt. Hahn, and after 
further discussions that did not take too long, the defendant 
then was placed under arrest for violation of the Penal Lav;, 
New York, Section 265.05. From this factual statement simply 
put, several weighty issues from the seizure of the money, 
stock, rifle and cartridges are presented that must be given 
serious consideration in accord with the principles laid down 
in extensive opinions of the United States JXipreme Court. As 
happens in these testimonial hearings, there are inconsis¬ 
tencies, and even contradictions, that must be evaluated in 
order to arrive at findings and conclusions acceptable to my 
judgment. 

After careful review, it is my finding from the record 
made before me that if it is to be considered that all the 
items, the stock and barrel of the rifle, the money, and the 
cartridges were taken from the Mercury automobile of the de¬ 
fendant then in a large parking area open to the public, that 
the articles were taken by the police officers with the 
voluntary consent of the defendant, free from coercion by the 
police at the scene. The most current decision of the 
Supreme Court on this'question of voluntary consent in a sit¬ 
uation of this kind is Schneckloth v. Bustamonte, 412 U.S. 

218 (1973), and it is emphasized therein that voluntariness 
of consent is to be determined from the totality of circum- 
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stances as a question of fact. (p. 227). See also U.S. v. 
DeMarco, 488 F. 2d 828 (2d Cir. 1973). 

Important support for my finding and conclusion that 
there was voluntary consent comes from the testimony of the 
defendant himself. It is even questionable whether the stock 
and barrel of the rifle were seized after search because the 
testimony of the defendant was that he did not think there 
was anything illegal about the gun and he let them take the 
gun, and in fact showed it to Lieutenant Hahn (Tr. 170, 190- 
194). This attitude of consent, at that time and throughout 
the incidents, for some reason existing in the mind of the 
defendant, is also evidenced later when he signed consents for 
the F3I to search the automobile and his apartment after his 
arrest. (Tr. 125). 

Further, I find acceptable and credible the testimony 
of the officers that defendant Lynch agreed to let one of the 
officers turn off his motor that was overheating, and told them 
that if they wanted to look at the gun, go ahead. (Tr. 16, 18, 
38, 39, 69). If the consent finding is in error, there would 
in my judgment be the invocation properly of the plain view 
doctrine that would allow the seizure by police of the articles 
in the car to be upheld as based upon probable cause. (Tr. 

70-72, 82-86). See Coolidge v. New Hampshire, 403 U.S. 443, 
465-72 (1971). 

My analysis of the testimony leads me to the finding that 
the money, the $1,212.00 in bills, never came into the pos¬ 
session of the police by any search or seizure involving the 
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defendant or his automobile. The money had been lost by the 
defendant, and after he reclaimed it, everyone was being care¬ 
ful about the return of ouch a large sum to him, particularly 
so, when he was reluctant to identify himself. The police 
officers when they were called by the store manager and store 
security officer had the responsibility under Hew York lav; to 
return it to the rightful owner or retain it until proper 
disposition could be made. N.Y. Personal Property Law, Sec¬ 
tions 252, 253, 254). I find from the testimony that the 
police had actual possession and custody of the money by taking 
it from the store counter, and at least constructive possession 
of it when placed later in the defendant's car. I find that 
officer Leonard first took the money and other articles in 
the shaving kit off the store counter when he, Sergeant Poland, 
and defendant lynch went outside into the parking lot. (Tr. 

14, 20, 32, 39, 46-43, 63). I find also there was probable 
cause to arrest the defendant for violation of Penal Law, 

New York, Section 265.05, prohibiting possession of firearms 
that may be concealed. The important consideration at that 
stage is the presence of probable cause then and the outcome 
of the charges is immaterial to that determination. 

It must be said that to my mind the police officers ma e 
sound judgments to interrogate and investigate carefully be¬ 
fore arrest was made. As was stated in Adams v. VJilliams, 

407 U.S. 143, 145 (1972), the fburt Amendment does not require 
a policeman who lacks probable cause to arrest to simply snrug 
shoulders and allow a crime to occur or a criminal to escape. 
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See also Terry v. Ohio, 392 U.S. 1, 22 (1968); Chambers v. 
Maroncy, 399 U.S. 42, 50-51 (1970). 

In regard to the suppression of oral admissions or 
written statements of defendant, it was stated there were no 
written statements obtained. Oral admissions were shown to 
have been made before the defendant was placed under arrest or 
in custody. ’Then placed in custody, the defendant was given 
the Miranda warnings before interrogation by the Colonie police 
and the FBI Agents. Miranda v. Arizona, 384 U.S. 436 (1966) 
relates to custodial interrogation only. 

The motion to suppress use of personal property and 
statements as evidence is denied in its entirety and dismissed. 

i 

It should be noted that this opinion was drafted Saturday, 
November* 16, 1974, to be filed and distributed to the attorneys 
on Monday, November 18, 1974. Inasmuch as the trial of the 
case is scheduled for Tuesday, November 19, I did telephone 
Attorney IXincan on Saturday morning, November 16, and advised 
him of the conclusion stated herein to deny the motion. 

It is so Ordered. 

Dated: November 13, 1974 
Albany, New York 

s/ James T. Foley 

tJNrttD STAGES Dli'TIlICT JU'DGE- 
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MOTION FOR SUPPRESSION 

SIRS: 

PLEASE TAKE NOTICE that upon the annexed duly ver¬ 
ified .‘ffidavit of E. David Duncan, Esq,, on the Indictment 
found against the defendant, and upon all the proceedings 
herein, a motion will be made pursuant to the Rules of Crim¬ 
inal Procedure at a term of the United States District Court 
for the Northern District of New York, to be held at the 
Federal Building in the City of Albany, New York, on the 4th 
day of September, 1974, at 10 o’clock in the forenoon, or as 
soon thereafter as counsel can be heard, for an Order suppress¬ 
ing and prohibiting the use of all personal property and 
statements illegally and unconstitutionally taken from the 
defendant, John J. Lynch, and same be ordered excluded as 
evidence against the defendant, John J, Lynch, and for such 
other and further relief as to the Court may seem just and 
proper, 

DATED: August 23, 1974, 

Yours, etc. 

LYONS AND DUNCAN 
Attorneys for Defendant 
Office 5: Post Office Address 
100 State Street 

TO: Albany, New York 12207 

HON. JAMES M. SULLIVAN, JR. 

UNITED STATES ATTORNEY Phone: (518) 4632196 

Northern District of New York 

BY: JAMES M. CULLUM 

Assistant U. S. Attorney 

Federal Duilding 

Albany, New York 

J. R. SCULLY, CLERK 
UNITED STATES DISTRICT COURT 
Northern District of New York 
Federal Building 
Albany, New York 




AFFIDAVIT El SUPPORT OF SUPPRESSION MOTION 

STATE OF NEW YORK ) 

) s s • • 

COUNTY OF ALBANY ) 

E. David Euncan, being duly sworn. deposes and says: 

That he is the appointed attorney for the defendant, 

John J. Lynch, and respectfully submits this Affidavit in 
support of the application for an Order suppressing as evidence 
certain property unlawfully seized from the defendant, John 
J. lynch, in violation of the laws of the State of New York, 
the United States and the United States Constitution. 

That this Affidavit is based on information and belief, 
the basis of which is the investigation conducted by this de¬ 
ponent and information supplied by the defendant, John J. 

Lynch. 

That on the 7th day of July, 1974, the defendant left a 
shaving kit with certain monies contained therein on a counter 
at the Price Chopper on Route 7 at Colonic, New York. Upon 
his return to pick up his bag, it was returned to him by 
Private Security Guards, but upon the arrival of the Town of 
Colonic Police he was questioned again without any basis that 
a crime had been committed, and the defendant was ordered to 
point out his car, which was then searched by the Town of Colonie 
Police without c warrant, without his permission, and not in 
conjunction with a lawful or unlawful arrest. 

That upon the search of the defendant’s car, a rifle 
was discovered therein and seized by the Town of Colonie Police. 
This seizure was unlawful and unconstitutional. 
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That following this unlawful seizure, the defendant 
was wrongfully arrested on the charge of violation of Section 
265.05 of the llcw York State Penal Law for illegal possession 
of a weapon. 

That upon his immediate arrest without a warrant, his 
monies were seized from him as well as other items of personal 
property from his person and from his cer. 

That based upon the complaint upon which the defendant 
lynch was arrested by Federal Officers and the Affidavit by 
Special Agent Riillip D. Kessinger of the Federal Eureau of 
Investigation attached to said complaint, the personal property 
seized pursuant to the alleged search and seized by the Town 
of Oolonie Police and the illegal search and seizure of per¬ 
sonal property seized following his illegal arrest were the 
bases for the arrest by Federal Officers and the subsequent 
indictment of the defendant. 

Therefore, as the aforesaid searches, seizures and 
arrests were unlawful and in violation of the New York State 
Constitution and the United States Constitution, and, further¬ 
more, it appearing that those items seised and statements 
taken in conjunction therewith will be offered in evidence by 
the United States Attorney, it is apparent that the seme 
should be suppressed. 

WHEREFORE, it is respectfully requested that an Order 
be entered suppressing the evidence wrongfully seized herin 
and the same be ordered excluded as evidence against the de¬ 
fendant, and, furthermore, that any statements made by the 





defendant in connection with the above set forth events be 


suppressed. 

s/ E. mvip Dir.IC.MT 
t. U'A r ID DUNC.MI 

Subscribed and sworn to 
before me, this 23rd day of 
August, 1974. 

s/ HELEN T. CONNOLLY 

HEEHm cosf:oHY 

Notary Public State of New York 

Residing in Rensselaer Co.; Comm, empires 3/30/76 
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DIRECT TESTIMONY OF IX. IIAlIM 


_____109_ 

BY MR. CULUJM: 

Q What happened after that? 

I as:ced hira if he could tell me where the money in 
total came from, and at this point he said "I don't 
have to tell you anything, all I want is my money 
back and my gun and I want to leave." 

I at this point told Sargeant Roland and Officer 
L onard to take him into custody, advise him of his 
rights and transport him to Colonie Police Headquarters. 
And I further informed him that I would take custody 
of the money, the bag containing the money and the 

weapon, and I would come to the police station with 
this material. 

Q Did you take anything else out of the car besides the 
money? 

A Yes, I did. 

Q What else did you take out of the car? 

A I took a stock portion of a rifle. 

Q How did you know that was in the car? 

A When I reached in to take the bag containing the 

money off the front seat, this portion of the rifle 
was laying on the front seat adiacent to where the 
money was located. I observed it at that poi- t. 

Q Did you remove it at that point? 

A No, I didn't, I removed it at the point I was going 

U.l. COURT REPORTERS 
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going to vripe the? dust out of your eyes an 1 
lock at what happened here. The term robbed 
a bank. Tho people that saw him cay yes, uhi 3 
ij he, uni q month later he showa up with th.tr 
money taken from the baiiK. That la an iiapor'tar 
thirjg. That Ik what you got to consider. 

Ladies and gentlemen, I took an oath to present 
tna evidence in this case to you. I lopj X 
Lave livad up to it. Mow it is your turn. Yc 
got to take tnis proof, said it is oven&elaiu?, 
and do your duty, live up to your oath. 

ALL T ask of you is that you Just take tho 
testimony that eaue from that witness stand 
aa it was presented to you and consider it 
fairly. If you will do that, you will find the 
defendant guilty. 

THE COURT: Alright, make the annoucement 
Mr. Clerk. 

THE CLERK: The Judge is about to charge 
the Jury. All persons wishing to leave the 
courtroom shoxild do so now. Nobody will bo 
allowed to leave the courtroom while the Judge 
is charging the Jury. 

Ladies and gentlemen, we lire in the fourth 
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ciuy ot our trial of this criminal prosecution. 
A.' I cold you when I examined you on last 
l-uocday, ve wanted to nave a fair and impartial 
jury. I also told you that you have a very 
important responsibility when you ait as juror, 
particularly in a criimLnal case and I am sure 
you have that realization yourselves by now. 
But it is my duty now to instruct you on the 
law that you must apply to the evidence that 
came into this trial during this tiu'ee day 
period. And that evidence of course came to 
us from the mouths of tiro witnesses, from the 
exhibits that you saw marked, and you can only 
consider the ones that are received in evidence 
After I finish my instructions, and they are 
quite lengthy, because I oust cover all the 
points that the criminal law in this trial 3 ays 
must be covered, it will then be your most 
important duty to decide the guilt or innocence 
of thi3 defendant, John Lynch, upon each of the 
three separate counts with which he is cl:arged 
anu your* verdict3 must cover. 

I tell you now that your verdict, one way 
or the other on each of the three counts, 
guilty or not guilty, and you must cover them 

_U.». COURT REPORTERS 
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horv aj it is in most of out' litigation, your 
search is for the truth of the si tuation. 
Whether it is a truth or lie. And that 
de termination can only be made logically and 
fairly from the testimony of tho people who 
cajue before us. So you should jucigs crediblli 
of the witnesses just the same as you would 
measure up or judge people in your daily lives 
Remember the demeanor of each of the wit¬ 
nesses, their background as they gave it to us 
their candor as it might liave been demonstrate^ 
as they spoke, their interest that might 
possibly color their testimony; their honesty 
in answering. Was their testiraany reasonable 
ana probable under all the manners tiiat wo had 


portrayed tliroughout this trial. I give you ; 
those examples only as facts tiiat you should 
use in weigliing the credibility of the wit¬ 
nesses. 

Now during the trial I made various legal 
rulings. You heard them. Ruling on objection* 
and on motions. I tell you again thoso 
problems, the rulings I made are not your 


concern and the rulings I make only reflect 
my best judgment as to the rules of evidence 
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accusation of the alleged violation of the 
Federal Lav. It can. be considered to no 
extent as evidence for or against the govern¬ 
ment . It Is a writing, no acre and nc less, 
returned by e grand jury and it contains these 
charges and the material elements of those 
charges, under our system, must be proven by 
the evidence offered by the prosecution beyond 
a reasonable doubt. 

Now the charges are these, and I will read 
them to you, at least talk about them, because 
there are similarities in each of tho counts. 

Count I, and I know bv this time you are 
nuch more enlightened about the circumstances 
involved than you wez*e when I first examined 
you. 

The grand jury charges that on or about 
the 7th day of June, 1974, at Schenectady, in 
the State and Northern District of New York, 
John J. Lynch, the defendant herein, knowingly, 
wilfully and unlawfully, by intimidation, did 
take, from the person and presence of Jean 
Stalpinski, an employee of the Community State 
Bank, 224 State Street, Schenectady, New York, 
approximately $2750.00 in money belonging- to 


v 
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arid in the care, custody, control, management 
and possession of the said Community State 
Bank, the deposits of vnlch were then insured 
by the Federal Deposit Insurance Corporation. 

We have evidence about all the material 
issues raised, by this charge. That is Count I 

Count II is a separate charge involving 
the came incident and involving the same 
defendant, tut it does charge that this defend 
on tills date, June 7, 1974, did take away and 
carry away with intent to steal and purloin 
from this bonk, the deposits again being 
insured by the FDIC, certain money, again 
aggregating $2750.00. 

The third count is a separate charge of 
crime against this defendant, and it involves 
the same date and it says that by intimidation 
that this defendant did take from the person 
and presence of Jean Stalpinslci—we knew about 
this lady, she was a teller at the bank on tha' 
day—that he did take this amount of money tha - 
was in the possession of the bank on that 
particular day, and that in committing this 
offense, and these are the important words 
that distinguish this count, in the indictment 
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from the other tv/o counts, ’’that he did assaul 
■che said Jean Stalpinski and put in jeopardy 
the life of the said Jean Stalpinski by means 
and use of a dangerous weapon, to v.it: a gun. 0 

So you sec we have those charges here. 

There are similarities but there ai*e difference 
and you must relate the evidence that ve have 
to those particular counts, the similarities 
and the differences, to decide whether you 
unanimously say you return a verdict of guilty 
or not guilty on each or any of the three 
counts. 

I tell you these general four essential 
elements are required to be proved by the 
government beyond a reasonable doubt in order 
to establish the offense charged in Count I. 

Cciint I is the charge that alleges the 
money was taken by intimidation of Je'in 
Stalpinskl. It must be established first that 
the deposits of the Community State Bank in 
Schenectady were at that time of the alleged 
offense insured by the Federal Deposit Insuranc 
Corporation. 


You remember the evidence along that line. 
There was a certificate brought in here, it is 


Ol 
















one of the exhibits now before us 


It oust 


be established that the act or acts of taking 
this money from the person and presence of 
Jean dtalpinski was money belonging to and 
in the possession and control o i the bank. 

It iriU 3 t be established, third, that the 
act or acts of talcing such money on June 7, 

197A, from this teller was done by means of 
intimidation. 

And four, that those* acts as indicated v/as 
done wilfully. 

How in regard to Count II, it must be 
established again that the deposits cl the banlj 
were insured by the Federal Deposit Insurance | 
Company. Count II is the charge tliat the mono: 
was taken, carried away from the bank with 
intent to steel it. In Ccunt II it must be 
established that this amount of money was take: 
S2750.00, was in the custody and possession of 
the bank, and also that those acts were done 
with intent to steal and purloin or take the 

s »• 

money unlawfully. 

How in Count I and Count III we leave the 
important words “by intimidation. ” AikL I will I 
tell you what that means under cur Fsdei'al LavJ 
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It in ear: a wilfully to take it by putting in 
fear of bodily harm, and such fear must arise 
from the wilful ccr:duct of the person allegedly 
committing the offense rather than from some 
tompoimental timidity or part of her nature 
on the part of Jean Et&lpinski, and I dc tell 
you however that the fear of tills voman as she 
described it to us may not be so gi'eat as to 
result in terror, panic or hysteria* 

A torquing by intimidation must be estab¬ 
lished by identity of one or more acts or 
statements of the person committing the offens* 
which were done and made in such manner and 
under such circumstances as produced in your 
Judgment the feeling that there was in the 
ordinary person a fear of bodily harm. 

I Just tell you to review the evidence in 
that regai-d. We can give these legal terms 
and these legal definitions, but essentially 
it is a matter of using your own common sense 
and Judgment regarding the situation as we 
heard it described. Actual fear cannot be 
proven by the government. Fear may be inferre* , 
and again I tell you, from statements and acts 
done by the person committing the offense* 
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Remember vhe particular details that we were 
given by "this woman teller as to tne circum¬ 
stances that arose at the tine of the hold up, 
the package being there, the note being 
delivered arid, then taken back, and all those 
circumstances that you think Ehould be weighed| 
in regard tc this question of taking the money 
by intimidation. 

On Count III we have a dangerous weapon 
and the charge is a gun, that we must talk 


about. 


In order to find this defendant Lynch guil4 
on this Count III, that this money was taken 
from her nox only by intimidation tut. further 
it is charged that her life wa3 put in jeopard} 
by means and use of a dangerous weapon, the 
specifically stated gun. I charge you that a 
dangerous weapon includes anything capable of 
being readily operated, manipulated, or other¬ 
wise used to inflict severe bodily harm or 
injury upon any person. A portable firearm 
such as a pistol, revolver or other gun capable 
of firing a bullet or other ammunition may be, 
if you so find it from the evidence beyond a 
reasonable doubt, to be a dangerous weapon or 
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device. In thin case I charge you that if the 
gun was used in the commission of the offense 


2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 


and you find it so from the evidence presented 
to us, you may infer that the gun was loaded 
even though there was no direct evidence of 
that circumstance at tills trial. 

I tell you that under the definition, to 
put in jeopardy the life of Jean Stalpinski 
means to expose her by a risk of death by the 
use of a dangerous weapon. 

So the issue in this respect, and to keep 
it clear, that this Count III, a separate couni , 
is not whether the woman was afraid but rather 
from the objective point of view from your 8 
review of the evidence, she was in a state of 
danger. 

Nov/ we do have, ladies and gentlemen, term: 
now again to our charges of crime in our systen 
of law, the terms wilful and unlawful. 

Wilful, of course, means knowingly doing 
so act with a bad purpose and bad intention 
and .it is distinguished from anything that is 
unusual or inadvertent or done through careles: - 
ness or error. 


25 


Now intent is a state of mind, which impliJs 
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a purpose cjrid Intention of v.lifulness. 


It 



seldom proven by direct evidence but it may lx. ' 
Inferred from the acts of persons or a. combina-i 
tion.of the acts of the person involved. We 
have not discovered anything yet that can look 
into the minds of individuals and cell us vrhat 
was in the mind at a particular time and place. 
But I do tell you that ordinarily persons are 
presumed to have intent by what they voluntaril 7 
do to enjoy the natural consequences of their 
actions. 

Now there are certain rules, and I did tali, 
about them briofly when I examined you as j 

jurors, certain rules applicable to every 
criminal trial, and it i3 your duty to apply 
those rules and determine the question of fact 
that we have involved here. Those rules relate 
to the presumption of innocence and the doc¬ 
trine of reasonable doubt. 

The defendant in thi3 case, John Lynch, is 
presumed to be innocent until the contrary is 
proved. That presumption of innocence con¬ 
tinues with him throughout the trial until his 
guilt is proven beyond a reasonable doubt to 
your satisfaction. When his guilt is so prover 
















1 

2 

3 


that presumption of innocence is overthrown. 

The defendant Lynch is not called upon 
to establish liis innocence. The burden of 


4 

proof, of proving hia guilt rests upon, the 


5 

prosecution tlirougiiout the case. The defendan 


6 

Lynch is entitled to the benefit of reasonable 


7 

doubt upon the whole case, upon all the aviden 

:q 

8 

and lack of evidence in the case and if there 


9 

is a reasonable doubt upon any material 


10 

question necessary to hi3 conviction upon eith 

tr 

11 

of the three counts, it must be resolved in hi 


12 

favor. 


13 

I do tell you this, ladies and gentlemen, 


14 

that reasonable doubt is not a mere whim or a 


15 

guess or a surmise, nor can it be any subter¬ 


16 

fuge to which resort you have in order to avoi< 


17 

doing a disagreeable thing. It is such a 


18 

doubt as reasDnable men and women, like your¬ 


19 

selves, may entertain after a careful end 


20 

honest review and consideration of all the 


21 

evidence in this case. It must be grounded in 


22 

reason. 


23 

The Government has the burden of proving 


24 

the charges in each of the counts beyond a 


25 

/ 

reasonable doubt, but it doe3 not have the 
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burden 0 f proving the charges beyond .ill doubt 

So it is a doubt, a reasonable doubt, and 
this is a classic definition arising from the 
evidence or lack of evidence after considerate 
of all of it, and it can only be such n doubt 
as would, cause reasonable men and women like 
yourselves after listening to the evidence, 
to hesitate to act upon it in matters of 
importance to yourselves. 

Now we have a principle of law in regard tr 
admissions, or statements, and we did have 
testimony about statements made by this 
defendant Lynch in regard to money and so fordl 
end you remember that testimony that was allow*, 
in evidence during the trial. So you should 
weigh those admissions with caution. Scrutini? 
the circumstances surrounding them to determine 
whether or not they wore made freely and 
voluntarily or whether there was any coercion, 
physical or psychological, involved. It is for 
you to decide ladies and gentlemen, whether 
such i admissions have any factor of incriminatic 
in them, and whether or not they tend to 
establish guilt, or whether they tend to 
establish innocence. 
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How vs have i:, this cage, and we have it 

“ PrCbjtly 3X1 °- our trial.,, the question 
Of circumstantial evldenee. nd 1 toll you 

thaC c -** c,ic otantial evidence may be received, 
and it in always received, when projer, and 
It is entitled to such consideration that you 
jurors find it deserves, depending upon the 
inferences j'ou t.aink it necessary and reason¬ 
able to draw from such evidence. No greater 
degree of certainty io required when the 
evidence is circumstantial than when it is 


diroct^for in either case you must be con- 
vinced beyond a reasonable doubt of the guilt 
of this defendant, John Lynch. 

Circumstantial evidence conslats of facts 
proven from which you as jurors may infer by 
process of reasoning other facts thought to be 
established os true. When such evidence is 
capable of an interpretation which makes it 
equally as consistent with the innocence of a 
party as with his guilt, that meaning must be 
escribed to it which accords with his innocenc; 
In considering circumstantial evidence you are 
not allowed to drawing inferences most favor¬ 
able to the defendant. Circumstantial evidence 
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Is not any different or of a lower plane than 
other foms of evidence. So I tell you this, 
the defendant can be proven guilty beyond a 
reasonable* doubt by either direct cr circum¬ 
stantial evidence. 

Direct evidence is testimony by one who 
comes In and asserts actual knowledge, such as 
an eye-witness. Circumstantial evidence is 
proven by a chain of facts and circumstances 
Indicating the guilt or innocence of a defends 
I tell you that the law makes no distinction 
between the weight to be given to either 
direct or circumstantial. It only requires 
that you people after weighing the evidence 
must be convinced of the guilt of this defenria 
beyond a reasonable doubt. 

Now an important factor of course in this 
case tliat demonstrates circumstantial evidence 
wa3 shown by the rifle and the stock that were 
received in evidence for your consideration. 

I tJiink they are marked, if I am correct, 
Exhibit 12 or 13. That narking is .just done 
to identify them so that v/e can keep track of 
them. 

As to the gun, there was a description by 
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1 

two of the tellers. Jean Ltalpinski calked 


2 

cc us about it as to what chey saw regarding 


3 

v/hat was wrapped up in paper during cnis hold 


4 

up, that undioputedly took place on June 7, 11 

•V 

5 

in the bank aric.1 she cold us, Mrs. .Italpinski, 


6 

as I remember, and it is lor you to decide vha 


7 

was said, that she saw five or four inches of 


8 

black metal with a hole at the end and I think 

V 


9 

she said a shell could fit in the hole that wa 1 


10 

observed. 


11 

And the other tel?.or told us what she 


12 

noticed about the end of the package and what 


13 

it appeared like to her. 


14 

As you laiow, ladies end gentlemen, we l ave 


15 

no direct evidence that tlie riflo arid stock 


16 

that were found in the car of the defendant in 


17 

July wore the ones actually used at the time 


18 

of the hold up. But these descriptions, and 


19 

they are not too detailed, are ones for you 


20 

to consider to decide the weight that you wish 


21 

to give to the presence of this gun and tints 


22 

stack that were found In the car of the 


23 

defendant at the time of his arrest, and the 


' 24 

weight that you want to give accusation chargi 

7 

25 

this defendant with the crime with which he is 
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charged in this indictment. 

It is important that you he vexy careful 
in weighing the type of evidence in this regarx 
as to whether it justifies and inference that 
the prosecution wants you to draw in this rega: d, 
and whether you vish to consider it as one of 
the factors that link this defendant Lynch to 
the bank robbery of June 7th. It is for you 
alone to consider this evidence to determine 
the inferences which you think propel* to draw 
as to the likelihood of this gun and this shack 
being connected with the hold up that occurred 
on June 7 in Schenectady. 

I T m going to charge you these doctrines 
and this relates to the money that was found 
and the money—you have in that regard these 
statements a 3 statements made by the defendant 
when he claimed the money. 

Possession of property recently stolen if 
not satisfactorily explained i3 ordinarily a 
circumstance which you as jurors may reasonably 
draw* an inference that you see fit and find in 
the light of surrounding circumstances shown 
by the evidence in the case, that the person 
in possession knew the property was stolen or 
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was implicated in tliis theft. Possession, of 
property recently stolon is also ordinarily 
a circumstance from which you may reasonably 
draw aii inference, If you see fit. it, in the 
light of the surrounding circumstances shown 
by the evidence, that the person in possession 
of this property vras in some way involved in 
its theft. That is a repetition but it is 
important to keep in mind. The term recently 
is a relative term and has no fixed mealing. 
Whether property may be considered as recc?ntly 
stolen depends of course upon the nature of 
the property and all the facts and 
shown of course in the case. The longer the 
period of time from the theft, the more doubt¬ 
ful becomes the inference which may be drawn 
reasonably from unexplained possession. 

In considering whether possession of 
recently stolen property, and we are talking 
about the money here now, in considering 
whether this poosession lias been satisfactorily 
explained, I must remind you in the exercise of 
constitutional rights the accused need not take 
the witness stand and testify. There may be 
opportunities to explain possession by a showin; 
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ol' other facto ani circumstances independent 
of the testimony of the defendant. 

So you have to keep that in mind, that the 
law never imposes upon a defendant in any 
criminal case the burden of calling any wit¬ 
nesses or producing any evidence. 

Now another important problem w© face in 
this case is the question of identification. 

It wa3 emphasized in the summations of both 
attorneys, and this is known in the law as 
an important consideration, and I must Instruct 
you strongly upon the way you should evaluate 
tlii3 type of testimony. I toll you that having 
hear! toatinony of the witnesses who came here 
and identified this defendant which has been 
received and it is received, and it must be 
reviewed by you with caution. You should con- 
older the opportunity that each of these wit¬ 
nesses had to observe, the time element in¬ 
volved, the conditions, all this typo of cii*- 
cumstance, end you determine the credibility 
and reliability cf their identification. You 
should place yourselves in the position cf the 
participants as it wa3 told to us by the wit¬ 
nesses as they outlined it for us. It is 


U.S. COURT REPORTERS 
FEDERAL BUILDING 
ALBANY. N. V. 
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nothing ujiai ai in this type of case to have 


2 

this type of testimony. The only tiling that 


3 

we instruct jurors is to he careful about it. 


4 

because at timos there can be mistaken idexrtif 


5 

ication. So it is for you to decide, ladies 


6 

and gentlemen, whether these witnesses who 


7 

identified this defendant in this courtroom 


8 

were swayed by any outside interest to testify 


9 

to anything other than what they thought was 


10 

the truth; whether choir testimony was colored 


11 

in any way by any outside interest in the out¬ 


12 

come of the case, and whether or not you are 


13 

willing to accept each of the identifications 


l-l 

male before ua as being credible aid reliable. 


15 

So you anould also in tids regard, end of cour. 


16 

ic came in during the trial, remember the line 


17 

up testimony that we liai. It is for you to 


18 

decide vhat boaring tl^at had upon the particul' 


19 

identification we had here made in the court¬ 


20 

room, whether tixat line up was conducted fairl; 


21 

and proparly; whether identifications on that 


22 

lino up were done without any improper suggest: 
• 

on 

23 

by any of the law enforcement agencies, or 


24 

officers. 


25 

. So you should go over that kind of evidence 

9 
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the identification testimony, review io amongs 


2 

yourselves and I do cnai'ge you again that ther, 


3 

is a necessity for you to use caution in what 


4 

weight you wish to give the identification. 


5 

It is for you to decide after this review 


6 

whether or not you are willing to accept this 


7 

identification testimony and find it as supper 1 

o* ^ 

8 

beyond a reasonable doubt, that this defendant 


9 

Lynch was the person who committed this bank 


10 

hold up of the Schenectady Bank on June 7. 


11 

I do charge you strongly that you cannon 


12 

consider and talk about in ar.v way cno fact 


13 

that this defendant Lynch did not take tue 


14 

witness stand before us. You can't bo too 


15 

careful during your deliberations to safeguard 


16 

the right that the law gives him in that res- 


17 

pect. My advice, ladies and gentlemen, is 


10 

don't talk about that situation at all during 


19 

your discussions in your Jury room. The law 


20 

does not compel a defendant to take the witness 


21 

stand to testify and no presumption of guilt 


22 

may be raised and no question of any kind and 


23 

no inference of any kind may be drawn frem the 


24 

failure of a defendant to take the witness 


25 

stand. 
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X am at the conclusion of my instructions, 
but I do have other requests to charge to 
talk to you about. 

I do ask you ladies and gentlemen to take 
the evidence, decide the issues squarely, 
fairly, impartially end intelligently as to 
this defendant Lynch. Don't allow sympathy, 
passion or prejudice of any kind to influence 
your judgment. Use your minds, your good 
minds, year every day common sense. Weigh the 
evidence ard I am sure that you will come in 
with a just and true verdict. Do the right 
thi:ig. If you honestly believe that the govern¬ 
ment has not proven beyond a reasonable doubt, 
the guilt of this defendant, beyond a reasonaai 
doubt, on any or all oi the three counts of 
crimt3s with xn ich he is ciiarged, then your 
verdict should be not guilty on those counts. 
Equally so, if you are satisfied tliat this non 
is guilty beyond a reasonable doubt after revie 
ing the evidence, you should convict him. I 
tell you that with the consequences of your 
verdict you liave no tiling whatever to do. The 
law fixes those consequences. That is my 
responsibility. You should not discuss any 
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consequences during your deliberations. 

I tell you again your verdict, most cover 
each of the three county separately. You most 
announce it as guilty or not guilty on each 
of the three counts. 


Under our system when you go to your jury 
room, and I think we are different from the 
state courts, it is fcr your group to designat > 
a member from your group as to whom you wish 
to act as foroman in the event that you come 
back to the court for instructions and also 
to annc-iiicd the verdict on the counms, if you 
reach a verdict on each of the three counts. 

A' far as cur exhibits are concerned, unitI 
the lawyers make some agreement otherwise, 
ordinarily in these criminal cases you designa 
in wri ting by description cr number, if you wl; 
if you can remember the exhibit number, the 
exhibits tliat you v/ent delivered in your jury 
room. I do tell you that any documents cr 
recordc that may have been offered and not 
received in evidence arc not to be considered 


s 


by you to any extent. 

Before wo get to the requests to charge, 

I will ask Mr. Duncan, do you have any object! 
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3 
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to the charge? 

MR. DUNCAN: Your Honor? 


THE COURT: Lo you have any—I can excuse 
the jury. 

MR. DUNCAN: I have one I would like tc 
comment on. 



1 

‘ TIIE COURT: Alright, ladies and gentlemen, 


8 

I an going to excuse you from the courrroom 


9 

for five minutes or so. We have to have these 


10 

legal discussions. Then I will bring you back 


11 

for further discussion. 


12 

(Whereupon at 12:00 o’clock noon the jury 


13 

retired from the courtroom). 


14 

THE COURT: Alright, Mr. Duncan. 


15 

MR. DUNCAN: One objection to your charge 


16 

is to the presumption arising from the 


17 

possession of stolen money. I felt that the 


18 

charge went in such a manner that it almost 


19 

inferred or said that he was found in possessi* 


20 

of it. Perhaps I over-reacted to it or over- 


21 

reached, but I think that was my understanding, 


22 

THE COURT: My intention vva3 only that they 


23 

can only accept the statements that he made. 

- 

24 

that were told by the police officers and the 


25 

store employees that he did make a claim to 
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* 


1 

this money in several instances. 


2 

MR. DUNCAN: I think, Your Honor, thr; 


3 

proof went to, that ha came in and did make a 


4 

claim for his shaving kit and the monies that 


5 

he lost but I i'olt that there was no evidence 


6 

to show that he was in possession of the 


7 

larger sums in the tag itself. Ke never had 


8 

possession of it over the period of time 


9 

testified to here. 


10 

THE COURT: No, I think there is sufHelen* 


11 

rry recollection is the money was counted in 

• 

12 

front of him. He said that is my money. I 


13 

don’t know if he said it that way. 


14 

MR. DUIJCAU: But it was never in his 


15 

possession that day, so I will take an exoepti; 

n. 

16 

MR. CULLUM: Do you have any objections? 


17 

• 



MR. CULLUM: Ho, Your Honor. 


18 

THE COURT: Alright, bring the Jury back. 


19 

(At 12:05 P.M. o'clock the jury v/as 


20 

returned to the courtroom). 


21 




THE COURT: Ladies and gentlemen, I just 


22 




want to call your attention tliat when I talked 


23 




about possession of the money, the evidence 


24 




with regard to that particular point, I want 


25 




you to keep in mind tliat what we have are the 
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statements that were testified to bv the stop; 


employees and by the policemen in the presence 


of this defendant as to the time when he came 


bad: and made claim to the money. So there 


is really no evidence of -direct contr-ct of 


his possession of the money when he came back 


to claim it. Therefore, yon should weigh the 


evidence in that regard thev: we have, tne 


evidence per|pe, and it is competent evidence, 


admissions and statements as to whether or not 


tliis money was in his possession, is somethin.;. 


for you to consider and infer f:*on the evidonc 


v.-s $ave per so. 


I an going to charge the request to charge 


made to me in writing by the attorneys, and 


these requests that I am giving out of the 


ones that they submitted are to be considered 


by you Just the same as if I hod included them 


in my main charge that I prepared myself, 


I charge you that before the Jury may 


consider the rifle before them for probative 


purposes, that means in considering it as to 


whether it links this bank crime, you must 


find beyond a reasonable doubt that this rifle 


in evidence was the same one used in the bank 
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robbery. 

I charge you that in regard to Count III, 
this is the one involving intimidation by use 
of a dangerous weapon, that in order to convic' 
tills defendant, the jury must find t.iat the 
accused was involved at the bank when he took 
the sum of $2750.00 from Jean Staipinakl, that 
lie did assault said Jean Stulpincki end put 
in jeopardy her life by means and use of a 
dangerous weapon, to wit, a gun. That really 
follows the wording of Count III of the 
indictment. 


I charge you that in order to convict the 
defendant on Count III, you must find that 'die 
gun was in the possession of the defendant at 
the time of the robbery or that a gun was in 
his possession, and that u dangerous weapon 
was involved in tha hold up. 

Now I charge you-these are i*e quests by 

the Gcvenment—an assault can be committed 
without actually toucling, striking or doing 
bodily harm to the person of another. It is 
not necessary to show that the teller in the 
bank was physically touched by the robber or 
anything he was carrying. I charge you that 
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if you find tiiat the defendant entered the 
bank and pointed the gun at the teller, there 
has been a sufficient showing that the teller*£ 
life ha3 been placed in jeopardy, and that it 
is not necessary to prove by direct evidence 
that the gun was loaded. 

Therefore it is not necessary for the 
Government to show that a weapon is loaded to 
direct a finding that the teller's life -was 
placed in jeopardy. 

I clxarge you the indictment makes refci’enc: 
to an approximate amount of money that was 
taken in the z*obbery. It says $2750.00. It ii 
not necessary for the government to establish 
tiiat precise amount. It is only necessary to 
establish tiiat a substantial portion, and it 
may be more or less than that charged in the 
indictment, was taken. 

Request Number 4, I charge. You may con¬ 
clude from the evidence, and I talked about 
this in my own cliarge, that the weapon in 
evidence here came from this car and that it 
belonged to him. While you are not to con¬ 
sider this evidence to show that the defend lane 
was the sort of a person who carried a gun was 
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more likely than moat to have committed an 
aruied robbery, you may consider it as it relat< s 
to his opportunity to commit a crime. That is 
the weapon is relevant to show that the 
defendant owned or had access to an article 
with which a crime was or could have been 
committed, I charge you that in allowing the 
weapon in evidence, you may consider the 
testimony, in fact you should consider the 
testimony of all the witnesses, including Mrs. 
Stalpin3ki, the teller who was allegedly robbed 
Her testimony concerned what appeared to be a 
small portion of the muzzle or barrel of a gun 
sticking out from under some wrappings which 
contained an opening through which a bullet may 
come out, and there was 3ome testimony about 
the size of that opening in reference to the 
size of a chisel. That is along the same line 
as I recall the testimony, but I do tell you 
that your recollection is what governs. 

You can also consider testimony of another 
fellow who testified concerning the back part 
of the weapon, and I am sure you recall that 
being taken out of the automobile. The testi¬ 
mony of both tellers is before you and it is ir 


U.t. COURT REPORTERS 
FEDERAL BUILDING 











A-h9 



to you as to now much veignt to give to the 
recovery of the gun to the defendant {.aid ills 
opportune ty to commit the crime charged. The 
importance to be placed on these factors is 
j\i3 u one consideration that is left to von. 

So I tell you ladies and gentlemen, we 
are concentrated now on some of these requests 
I reo.-.• This is one lector. It ic ciroumstssi 
You have to review it and it ic your 
responsibility co do so vn.th ail the evidence 
in regard to the guilt or innocence of this 
defendant on each of the three counts. 

So I do want to thank you for your at.tentic, 
ycu have given. I have taken some tine, but 
I assure you that it was necessary. 

I believe the Marshal will make some ax van r 
ment for you to have lunch in your .jury room, 
so you can commence your deliberations. 

At this time Mr. Ualyuu, I must excuse 
you because you cannot be with the Jurors in 
their deliberations. I apologise that I won’t 
be able to buy you your lunch but that is tile 
way the situations work out. I do tiumk you 
for the time you spent with us. I think you 
should waft for ten or fifteen minutes and we 
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■tsii you the exact dace that we intend or hope 
to start another trial. Vo are not too sure 
3 r e!:. You are excused, and I appreciate your 
presence here. 

Sv/ear the Marshals new. 

(Robert Money and John Jennings were 
swora as Deputy Marshals to guard the jury). 

THE COURT: Alright. Thank you ladies 
and gentlemen. You may now retire to your 
jury room. 

(Whereupon at 12:14 P.M. o'clock the 
jury retired from the courtroom to their 
deliberations). 

THE COURT: Mr. Etencan and Mr. Cullua, 
it is our usual procedure to wait for the 
jury to send out notes, as you know, Mr. Cullur , 
identifying what exhibits they want. I don't 
know whether you want to make some other 
arrangement, to stipulate and agree. 

MR. CULLUM: As far as I am concerned 
the usual procedure is satisfactory. 

MR. DUNCAN: That is fine. 

THE COURT: You think we should wait for 
the note to identify what they want? 

MR. CULLUM: They don't usually a 3 k for 
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